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Ethics
|. Swidler & Berlin v. US- after death privilege
A, petition to get handwritten notes taken by at
lomey- attorney says no because of attormey
client privilege
E. No- client would not have shared thal informa
tion if he knew that it could be released upon

his death.
ll. Atkins v. Virginia
A. mentally retarded cannot be sentenced to
death

B. found out that the prosecution (DA) coached
the withess and attorney had to wait for the

OK from the bar before he spoke the truth

legal ethics

Atlans v. Virginia- legal realism; (mentally retarded

death sentence)

« prosecubon coached witness.. DA

Group work- point i1s that lawvers have a direct low-

alty to their client unless their client is actively plac-

ing themselwes or somebodv else in harm's vay. If

person is dead already, that's fine. Lawyer always

has duty of lovalty to his client, even ifthe client has

died.

Juries- selection/discrimination

Junes

+ Most direct way to apply the law

« began with people that kne wthings about the
case, prominent people

+ tnal by ordeal- determining 1fa person 1s guilty by
howthe person reacts

« an agent ofthe state; a democratic check on the
state

+ hawve a nght to tnal by jurvand a bench tnal

« Juries decide factual guesbons- judges make deci-
sions about points of law

jury selection

pool

* drawn from registered woters

* drawn from people wath dnvers licenses
* others

= grand jury- Jury that issues indictments - 24

* weeks/months; prosecutor presents evidence
and asks juryifthere 15 enough ewdence to In-

dict the defendant
- petit jury finds facts at tnal- 12
* for a specrhc tnal
* typical jury
* lawvers shape jury
* starts wth pool of about 40

* brought into room and do woir dire- each lawyer

has the opportunity to question the jurors

* ways to kick out jurors-
~ strikes for cause
* hias
* actual reason why juror can't be unbiased
participant in the tnal
* always implemented within the contexts
ofthe community

- peremptory stnkes
* no reason
* lirmited
~ number set by junsdiction
lll. Batson v. Kentucky- sirike black jurors
A proseculor used peremplory sirikes to strike
all 4 black people on the prospective jury
B. case agalnst a black man
. judge denied the petition- ruled that you can
nol praduce a one race jury
0. appeal took into account Swailn v. Alabama
which sald striking all black jurors goes
against equal protection clause
- Batson heanng - for judge to determine 1fa
lawwer did that
only applies to prosecutor
IV. J.E.B. v. Alabama- strike male jurors
A. male jurors struck because this was a pater
nity suit- all women jury resulted
B. ruled that i= not okay because of Batson- Bat
son ruling applies to gender

- court says that to use peremptory stnkes on
the basis of gender is not ocka v, Jusbce Black-
Mman

- discnmination is not okavy, ever

= Justice O"Conmors CONCUrTing opinian- anx-
rous about implications;

* yrites separatel vto underline that she
wants this pnnciple onlvto be imited to
state side. private indiaduals are not in-
cluded

- Scalia is skephtical- wites a dissent- mavas
well get nd of peremptory stnkes
* jroruc that this case has led to gender dis-
cnminabon because it was an all women
trial
Group work- point is that selecting a jury is very
difficult- hard to predict who a person really s just
from their descnpbion- alse veryeasyto go from 40
jurors to 12 once the prosecution and defense
strikes everyvone
" independent democratc check on the power of
government

= the jurv makes a legal as vell as factual deterrmu-
nation
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can happen with any jury

whenever a Jury doesn't conwct or conwvicts on a
smaller charge

it happens when a jury doesn't agree with the

cnme the prosecution is charging the defendant
wath- not a crime

does the jury hawe a nght to know that it can nul-

lifw?

- should it be dependent on the situation being re-
ally bad?

Jury Mullficabon prior to the Ciwl War

~ Colorual Era

* ax Crown going after nevwspaper publisher con-
taimng mean editonials and jury refused to In-

dict him
- Rewlutionary Era- t1l 1800
* Alen and Sedibon Acts

~ The Problem of Fugitive slawe tnals
* states and fed government had their own laws

* court case determines that states cannot go
against fed laws- specifically north
* ax Anthony Burns; abolitionists on tnal were

not indicted by jurvy
Jury Nullthcabon after the Ciral War

= Prohibition
* different regions wanted dfferent things- ex 1f
MY didn't like prohibibon, the fed gov can try

the indiwduals but the local jury would refuse to
conwct

* because of the repeated wolabons and refusals
to conwict- amendment was struck down; law
changed because of jurv power

= Jim Crow south
* black person puts white person on tnal but vath
an all white jury, case is thrown out

~ Vietnam War era protests
* civil disobedience

- Aborbon protest
* guy who harassed an abortion doctor

* atternpt to educate the community about the

nght of jury nullificabon and how the guy was
acting because ofconscious

* didn't work, sent to pnson
V. Scheflin, “Jury Nullification®
A. jurors aren't lawyers and are meant to have
consclence
B. 1735, Hamilton insisted that jurors had a right
o do what they will and they acquitted
Zengoer- the newspaper publisher who allowed
articles against the crown to be published
anomymoushy
VI. Scheflin & Van Dyke, "Merciful Juries™

A. should jurors have a right to know about jury
nullification?

B. awareness about jury nullification is the an
swer 1o all the problems- once everybody
knows about it, the playing field will be level

VIl Jury Instructions

A California- the law forbids you to be governed
by mere sentiment.

B. Maryland- you may accept the law as you ap
prehend it to be in the case- jurors are judges
of the law; judge is only there to assist you

VIl United States v. Dougherty- vietnam

A jury clearly used nullification
E. "mini legislator

* tnal and appeal

* vandalized an office

* DC office ofDaoc chemical company

» 1972.. Napalm producer [Vietnam]

* Agent Orange- werytomc

* prosecutor wanted burglary, jurv conwcted 7/9
of malicious destruction

= 7 appealed because they claimed the juryvdidn't
know about the option of nullification

* Circuit judge levanthal savs that their conwac-
tion stands

= no lawthat actually states that the jury has
to be informed
Contemporary Jury Nullification

- Visiblefnotornious thals

" Jack Kevorkian
* assisted suicide promoter! built machine/ used
it on people
* yury refused to conwict him
* now a few states allow physician assisted swi-
cide
- drug offenses
" 2x Marjuana pos5essIons

- Occupy Wall Street

= Fully Informed Jury Association

* mowvement to make people iInforrmed about this
option
Campaign for jury nullificaton in DC- flyer/TA ad

- protection for the nght to nullify
= protection for the nght to know

~ MewYork Context: the Julian Heicklin case

* handed out pamphlets telling people about jury
nullification

* arrested by Homeland Secunty

= judge threwthe charges out b/c £t wasn't for a
specific case

Power/Force/Violence in Law




Yekaterina Bychko

1. Gowver, “The Violence of Legal Acts®
A, law is violence- you are always being violated

by the imposition of the law
E. somebody loses because of a law set in place

o protect somebody else
Robert Cowver - ciwl nghts achiwst; justice Accused-
antebellum judges that empower slavery

= upheld fugitive slave act because trapped

relabonship between law and pover and law and
violence

we don't challenge legal authonty because legal
words are legal wolence

X. D'Emico, "The Law ks Termor Put Into Words"
A. "people that animate the system”
E. "see through the facade of law™
C. law k= not there for justice, but rather so that
those thal create it are protected
0. life controlled by authority
Stanley Millgram

- subjects complied to shocking people with
electricity
people accept what authority has to say and do

because of our respect for authority
death penalty?

Structural Inequality
¥l. Galanter, "Why the "Haves' Come Out Ahead®
A. one-shotters vs. repeal players
E. repeal players "aways' win
. easier 10 win as a repeat player because you
are used to the system, have money, have
time, have relationships buillt with other m em
bers of the system, have the backing of others
usually

- one shotter

* go to court only once
* lack of resources

* care a lot about the cace
* don't care about changing the lawrules
* axamples
- divorce
= landlordftenant
~ imjured person
~ cnminal accused
~ repeat plavers
* More resources
* gxperience
lots of igation
connections- judges, attormevs
relationships
* strategic

care about the rules
= wall probably hawe the outcome ofthis parbc-
ular case, affect future cases

= interested 1n what that case might do for
them

* zxamples-

corporations
T government

T Insurance companies
~ in house council
T unons
one shotter ws. one shotter
* divorce
* small claims
one shotter ws. repeat player

* narents suing school disbnct
* incentiwves for each side are different

repeat player ws. one shotter
* cniminal [tigabon

* copyright law

* contracts

®" IRS v. tax paver

repeat player vs. repeat plaver

* IRS going after corporabion

* governments vs. gowermments

* union vs. emploverf employer vs. union
" copynght

* contract

distributor

* car accident- InsUrance company vs. INsUrance
company

why the hawe's come out ahead

* & xparience

* resources matter

* wealth matters

* in 3 huge lavwsuit, attorme yvs wll pick the plain-
tiffs- ex don't ask don't tell and westpoint grad-
uate wath honors- clearlv not representative of

all gavy military men, just like the the bad sol-
dier izn't an example either.



